























182

Cheek package dellvered up to be destroyved.

Defendants insist that the chancellor erred
in ordering an account to ascertain the dam-
ages of complainant in respect of the Cheek
medicine, made and sold by defendants. It
ia customary in this class of oases to order
guch an account Manufacturing Co. W
Gato, (Fla.) T South. Rep. 23; Milling Co.
v. Rowland, 27 Fed. Rep. 24; Milling Co. v.
Robinson, 20 Fed. Rep. 217. But it s sald
that the complalnant has been guilty of soch
laches as would deny it the right to an ae-
count. This is a good defense to an account-
Ing where there has been real neglect
Browne, Trade-Marks § 497; McLean v.
Fleming, 88 U. 8. 245; Holt v. Menendes,
Price & 5. Amer, Trade-Mark Cas. D88, DED,
But we do oot think there has been any such
delay in this case as to deny complainant the
right to an accounting. The Check package
was put on the market in January, 1880, and
the bill in this case wasa filed in January,
1891. A party is not compelled to fila his
bill at once, but may lle by until sufficlent
time shall elapss to enable him to gather the
requisite proof. Besldes, i appears from a
letter in the record written by Mr. L L.
Corse, defendants’ agent, in January, 1890,
that defendants had full Information that
their putting the Cheek package on the mar-
ket had been promptly complained of by
the complainant and was bitterly objected to
by complainant.

Defendants also insist that complalnant
should be denled the account, becansa T. F.
Cheak, at Birmingham, and T. F. Cheek &
Co,, at Memphls, were making and selling
the medicine from 1871 to 1882, and com-
plainant’s predecessor did not object. With-
ot golng Into the question as to whether the
conduct of T. F. Cheek and of the old irm
of T. ¥. Cheek & Co., 10 to 20 years ago,
amounted to a wviolatom of the rights of
complainant's predecessor, it s sufficient to
say that, even If It was, it could not justify
the defendants’ conduct at this time.

We do not consider the questions raised
by defendants’ crose bill. We think the de-
fendants' conduct with regard to the Cheek
pmeckage s mch as to disentitle them to any
rellief In & court of equity. The cross bill
will therefore be dismissed. A decree will
be éntered in sccordance with this opinton,
and the cause remanded for the execution of
the order of reference, and for the delivery
and cancellation of sald cuts, dles, labals,
nnd wrapperds. The costs below will be pald
as adjudged by the -chancellor. The costs
of this court will be pald by defendants,
and subsequently accruing costs as the chan-
cellor may direct.

NOTE.,

Apollinaris Co., Limited, v. Brumler was de-
cided at chambera, (supreme court, New York
county,) by Mr. Justice Patterson, who filed the
hﬂnmmnﬂum of decision on Februo-

a
IHIlt is not necessary on this motion to declde
whether or not the plaintif has an exclusive
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technical trade-mark right ln the labels, or the
combination and arrangement of color, fm-m+ or
le of such labels, used upon its bottles in
market. It may be doubted whether a
manufacturer sfoduer. or dealer can nire
& multitude ai’ fferent trade-marks, and claim
an exclusive right to any one of them, becanse
uses that one only in a restricted territory
or & particular place or market, and the re-
mainder in other places; but here it is ea-
tablished, as I think, that the p the
defendant, or the company for which he acts
s mole resident agemt, was to adopt this ar-
rangement (poaition on the bottle, shape, and
color combined) of orange or yvellow body and
neck labels In order to sell the American
market # nnder & general resemblance to
bottles Apollinaris water. That bottles of
the Victoria water, as put up with these orange-
colored labels, may well be mistaken for Apol-
linaris at a short and without close
inspection, was quite apparent onm the exhibi-

of such on the argument, and that
they have #0 mistaken s incontestably
shown in the moving papers. The conduet of
the defendant or his cipals in thus imitat-
I::lim (2] nnﬂE' D:h"ﬂ tmﬂi;tmmepﬂnl:: :&ﬁ
arpoai a

court of equl a%ﬂmiﬂ of the powar of

the court does not depend wu the plaintiff
bhaving an exclusive tmde—mngﬂﬂrl:ht, buot on
the general juriadietion of & court of eguity to
prevent fraud., This has been so often decided
88 to names which do not constitute trade-
marks In a technical sense, and as to labels
and symbols which are not regarded as exelo-
sive trade-marks, that the law would appear
to be well settled but for some cases in this
state which seem to have been misunderstood
or misapplied. The case, gen , and I may

BAY llnz:-]' now cited against the view here

what is known as the SBapoli

Gome, (igeh Morea's Some G, v/ Trozel
. i : BN

Case CAMme bnf}nre the court of lp_[l'l!'il}l,.ilt E::

regarded and disposed of simply as a technical
trade-mark case, and that J Rapallo and
the court did not Intend the remarks in the

ui muﬁnph of the opinfon to state a
rule of law that nunlawful competition in trade
would not be enjoined unless the plaintiff show-
ed rty in & trade-mark, for the case did
not for such a roling, and no aathority is
elted, while the books—American and English—
are filled with decislons to the contrary. Croft

v. Day, 7T Beav. 84: MeLean v. Fleming, D6
T 8 ﬁiﬁ; Thomson v. Winchester, 19 ij'
914; Perry v, Troefts 6 Beav. 80 Namook:

¥. Alvord, 51 N. ¥, 180; Lever v. Goodwin, 57
w T. (N. E.}FE-BE' Sawyer v. Horn, 4
Hughuho'z:‘ﬂ 1 Fed. Rep. 24; Robertson v.
Barrr.f . Lfd& uml: Carson v. Ury, 80 Fed.
: : an er cases. ‘There w
% in the case mow before the murt.“:ugg

a8 to deprive the plaintilf of Its right to an in-

grml:'tiqn. An may be entered as applied





